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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ESTATE OF MARISSA RENEE IMRIE; No C-02-5838 MHP
RENEE MILLIGAN; individudly and in her
capacity as successor ininterest to Marissa MEMORANDUM AND ORDER
Reneelnrie, Re: Defendants Motion for Judgment on
the Pleadings
Hantiffs

V.

GOLDEN GATE BRIDGE, HIGHWAY AND
TRANSPORTATION DISTRICT; BOARD
OF DIRECTORS OF THE GOLDEN GATE
BRIDGE, HIGHWAY AND
TRANSPORTATION DISTRICT; HAROLD
C. BROWN; STANLEY M. SMITH;
MAUREEN MIDDLEBROOK: TOM
AMIANO:; JOSEPH V. BLUE; ALBERT J.
BORO; MICHAEL KERNS; JAMESC.
EDDIE; JOHN E. FRASER; TONY HALL;
MARYANNE P. HARRISON; JOHN
KRESS, MARK LENO; MICHAEL F.
MARTINI; ROBERT McDONNELL;
BARBARA PAHR; LEAH C. SHAHUM;
DIETRICH STROEH; LELAND YEE; ad
DOES 1-5, inclusive,

Defendants.
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Faintiffs Edate of Marissa Renee Imrie and Renee Mulligan, Imri€ s mother, brought this action
againg the Golden Gate Bridge Highway and Transportation Didtrict and rdated officias (collectively
“Digrict”), aleging that the Didrict’ s failure to erect asuicide barrier on the Golden Gate Bridge violates
plantiffs federal conditutiona rights and Sate law. Now before the court is defendants maotion for
judgment on the pleadings on plaintiffs federd clams. Having considered the arguments of the parties, and

for the reasons set forth beow, the court rules as follows.

BACKGROUND!

On December 17, 2001, fourteen-year-old Marissa Renee Imrie, aresident of Santa Rosa,

Cdifornia, paid $150 to a cabdriver to take her to the Golden Gate Bridge (“Bridge’). Imri€’ s body was
found later that day in the San Francisco Bay, her death ruled by the Marin County Coroner as an apparent
suicide from jumping off the Bridge.

More than 1200 persons are known to have legped to their deaths since the Bridge opened in
1937, making it the number-one suicide spot in the country. The Bridge has a three-and-a-hdf foot railing
on either Ssde. Over the padt thirty years, the Didtrict has rgjected at least eighteen designs for suicide
barriers on the grounds that they were ether ineffective or not aesthetically pleasing. During thistime,
approximately 500 persons have committed suicide by jumping off the Bridge. Plaintiffs dlege that other
deterrent measures—such as regular patrols by Bridge personnd and suicide hotlines—have not
meaningfully reduced the rate of suicide.

Mogt persons contemplating suicide, plaintiffs dlege, fixate on committing suicide in a certain way a
acertantime. Of 515 persons who were prevented from jumping off the Golden Gate Bridge over aforty-
year period, only six percent committed suicide in the next twenty years of their lives. Few of the twenty
persons who jumped off the Bridge and survived have again attempted suicide. Suicide barriers erected a
other popular sites, such asthe Arroyo Seco Bridge and the Cape Cod Cand Bridge, have sgnificantly
reduced the number of suicides at those locations.
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LEGAL STANDARD
After dl parties have submitted their pleadings, any party may invoke Federd Rule of Civil

Procedure 12(c) and move for judgment on the pleadings as long as congderation of the motion does not
deay trid. Fed. R. Civ. P. 12(c). “Judgment on the pleadingsis proper when the moving party clearly
establishes on the face of the pleadings that no materid issue of fact remains to be resolved and that it is
entitled to judgment as amatter of law.” Ha Roach Studios, Inc. v. Richard Feiner & Co., 896 F.2d
1542, 1550 (9th Cir. 1989). The court accepts dl allegations of the nonmoving party astrue. Doleman v.
Meiji Mut. Life Ins. Co., 727 F.2d 1480, 1482 (Sth Cir. 1984). If the court reviews matters outside the

pleadings, the motion is properly treated as a motion for summary judgment. Fed. R. Civ. P. 12(c)).

DISCUSSION

Haintiffs clam that defendants fallure to ingdl suicide barriers on the Bridge isaviolation of
section 1983, 42 U.S.C 8§ 1983, because the failure deprived Imrie of her right to life under the Due
Process Clause of the Fourteenth Amendment and Mulligan’ s right to familia association with the decedent
under the First and Fourteenth Amendments. The Didtrict contends that plaintiffs have not alleged a
colorable condtitutiond clam, since it did not have any duty to protect Imrie from her own actions.

To state a clam under section 1983, a plaintiff must show “that (1) the conduct complained of was
committed by a person acting under color of state law; and (2) the conduct deprived the plaintiff of a
conditutiond right.” L.W. v. Grubbs,, 974 F.2d 119, 120 (9th Cir. 1992). The threshold questionis
whether plaintiff has aleged a condtitutiona deprivation. County of Sacramento v. Lewis, 523 U.S. 833,

841 n.5(1998). Baring an afirmative finding in this regard, the court should dismiss without further
andyss. See Mordland v. Las Vegas Metro. Police Dept., 159 F.3d 365 n.4 (9th Cir. 1998); see dso
Saucier v. Katz, 533 U.S. 194, 201 (2001).

The Due Process Clause providesthat “[n]o State shdll . . . deprive any person of life, liberty, or
property without due process of law.” U.S. Congt., amend. XIV, § 1. Higtoricaly, this guarantee of due
process has been invoked only to remedy deliberate decisions of government officias to deprive a person
of life, liberty, or property. E.g. Davidson v. New Orleans, 96 U.S. 97 (1878) (assessment of real estate);
Rochin v. Cdifornia, 342 U.S. 165 (1968) (stomach pumping); Bell v. Burson, 402 U.S. 535 (1971)
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(suspension of driver’slicense); Ingraham v. Wright, 430 U.S. 651 (1977) (paddling student); Hudson v.
Pamer, 468 U.S. 517 (1984) (intentiona destruction of inmate' s property); Penillav. City of Huntington
Park, 115 F.3d 707 (Sth Cir. 1997) (death caused by malicious police action). The Supreme Court has

consgtently been unwilling to expand substantive due process beyond these affirmative governmenta acts,
Cdllinsv. City of Harker Heights, 503 U.S. 115, 125 (1992), a reticence which comports with the purpose

of the Due Process Clause: to prevent the government “from abusing [its] power, or employing it as an
instrument of oppression,” not to ensure that private individuas are protected from each other or

themsaves. Deshaney v. Winnebago County Dept. Soc. Serv., 489 U.S. 189, 195 (1989). The Due

Process Clause therefore “ generdly confer[s] no affirmative right to governmentd aid, even where such aid
may be necessary to secure life, liberty, or property interests of which the government itsalf may not deprive
theindividud.” 1d.

This generd ruleis subject to two exceptions. (1) when the government has a* specid rdationship”
with an individud; and (2) when the government has affirmatively acted to place an individua in danger.
Grubbs, 974 F.2d at 121. In these limited circumstances, the state has an affirmative duty under the Due
Process Clause to protect individuals. A State creates a“ specia relationship” with a person when it actsto
“resrain an individud’ s freedom to act on his own behdf, either through incarceration, indtitutiondization, or
other smilar restraint of persond liberty.” Deshaney, 489 U.S. at 199; see dso Huffman v. County of Los
Angeles, 147 F.3d 1054, 1058-59 (9th Cir. 1998) (“[W]hen the State takes a person into its custody and
holds him there againgt his will, the Congtitution imposes some responsibility for [that person’s| safety and

generd well-being.”). The Didtrict has not restrained Imri€’ s liberty or taken her into custody. Nor has
plaintiff established that there is any other basis for a gpecia relationship. Cf. Y oungberg v. Romeo, 457
U.S. 307, 314-25 (1982) (patient in facility for mentally disabled); Eddlev. Gamble, 429 U.S. 97, 1034

(1976) (prisoner); Wang v. Reno, 81 F.3d 808, 818 (9th Cir. 1996) (aien brought to United States and
held in custody to act as witness).

The state aso has a duty under the Due Process Clause to protect someone when it “places a
person in peril in ddliberate indifference to their safety.” Penillav. City of Huntington Park, 115 F.3d 707,
709 (9th Cir. 1997) (holding police liable for locking injured plaintiff in his house, cancelling the request for

paramedics, and leaving). This exception “necessarily involves affirmative conduct on the part of the ate
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in placing the plaintiff in danger.” Grubbs, 974 F.2d at 121 (finding hospita crested danger when it
assigned a known sex offender to work with the femde plaintiff). A date’s awareness of dangersis
insufficient to state a claim under the Due Process Clause if the state “played no part in their creation” or
did “anything to render [plaintiff] any more vulnerable to them.” Deshaney, 489 U.S. at 201.2

Faintiffs alege that defendants placed Imrie in danger by continuing to open the Bridge to
pedestrians without a suicide barrier, thereby creating an unnecessarily facile opportunity for her to take her
life. Paintiffs o alege that defendants are aware of the history of suicides on the Bridge and that they
have nonetheless rg ected proposas for suicide barriers. Such alegations, however, do not condtitute
“afirmative conduct on the part of the state in placing the plaintiff in danger.” Grubbs, 974 F.2d at 121. At
mogt, plaintiffs contend that defendants failed to take action knowing that the Bridge was dangerous to
those who wished to commit suicide, aclaim of negligence that is not remediable through the Due Process

Clause. See Danidsv. Williams, 474 U.S. 327, 330—32 (1986); Davidson v. Cannon, 474 U.S. 344, 347

(1986). Even the Didrict’s numerous decisons againgt erecting a suicide barrier are not affirmative acts
necessary to state a condtitutiona claim. To create a danger, the state must have “left [plaintiff] ina
gtuation that was more dangerous than the one in which they found [her].” Munger v. City of Glasgow
Police Dept., 227 F.3d 1082, 1086 (9th Cir. 2000) (finding liability where police expeled avigbly drunk

man from a bar in freezing temperatures with no means of getting home). The Didrict’s decisons smply left
the Stuation as it was before, and thus the danger to those such as Imrie remained the same.

The Due Process Clause is a mandate of negative liberties: it requires the sate to abstain from
depriving individuds of their rights but does not act “as a guarantee of certain minima levels of safety and
security.” Deshaney, 489 U.S. at 195. The dtate is not held responsible merely because it refused to
protect Imrie from herself. Because this court finds that defendants did not take any affirmative action that
placed Imrie in danger, plaintiffs have failed as a matter of law to state a claim under section 1983 for
deprivation of Imrie'sright to life under the Fourteenth Amendment.?

Paintiffs claim that defendants deprived Mulligan of familid companionship with decedent falsfor
the same reasons. “It iswell established that a parent has a‘ fundamenta liberty interest” in the
‘companionship and society of hisor her child” and that ‘the State’ s interference with that liberty interest
without due process of law is remediable under [42 U.S.C. §] 1983."” Leev. City of Los Angeles, 250
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F.3d 668, 685 (9th Cir. 2001) (quoting Kelson v. City of Springfield, 767 F.2d 651, 655 (Sth Cir. 1985)).

Barring the two exceptions discussed above, however, the Due Process Clause does not provide a cause
of action for omissons by the sate. See Deshaney, 489 U.S. a 195. Defendants in the instant action were
under no congtitutiona duty to protect Imrie from taking her own life and therefore cannot be held ligble for
depriving her mother of her companionship. Thus, plaintiffs have failed to Sate a claim for deprivation of
familial association under section 1983.4

In order to impose liability on alocd governmentd entity under section 1983, plaintiffs must first
establish that Imrie possessed a condtitutiond right of which she was deprived. Oviatt v. Pearce, 954 F.2d
1470, 1474 (9th Cir. 1992) (“We must first determine whether plaintiff possessed aliberty interest in being

free from extended incarceration without any arraignment or pretria procedure.”). Only then does the
court look to whether there was apolicy of “ddiberate indifference’ that was the * moving force behind the
condtitutiond violation.” 1d. (quoting City of Canton v. Harris, 489 U.S. 378, 389 (1989)). Because
neither Imrie nor Mulligan have a cognizable condtitutiond right, this court finds that plaintiffs have failed to

date aclam for municipa liability under section 1983.
\
\
\\
\
\
\

\\

CONCLUSION

For the foregoing reasons, defendants motion for judgment on the pleadingsis GRANTED.
Because the claims over which the court has origind jurisdiction have been diminated before trid, the court
aso DISMISSES without prejudice the remaining state law clamsin thisaction. See 28 U.S.C. §
1367(c)(3).
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IT 1SSO ORDERED.

Dated: September 15, 2003

/9
MARICYN HALL PATEL
Chief Judge
United States District Court
Northern Didrict of Cdifornia
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ENDNOTES
1. All facts are derived from plaintiffsS complaint unless otherwise noted.

2. The Ninth Circuit has yet to decide whether defendants must ignore arisk to a specific individua, or
whether ddiberate indifference to arisk to the generd public is sufficient to state a clam under section
1983. Huffman v. County of Los Angdles, 147 F.3d 1054, 1061 (9th Cir. 1998). This court need not
reach thisissue in the ingtant action.

3. Defendants argue that the their conduct does not meet the standard for violations of the Due Process
Clause as @ther alegidative or executive action. See Lewis, 523 U.S. at 846 (“[Clriteriato identify what is
fadly arbitrary differ depending on whether it islegidation or a specific act of agovernmenta officer thet is
a issue”). Thiscourt need not address these arguments, as plaintiffs have failed to establish aright
protected under the Fourteenth Amendment.

4. Pantiffsaso dlege aviolaion of Mulligan's familid associaion rights under the Firs Amendment. The
Ninth Circuit has generally characterized the right to familid associaion as aliberty right under the Due
Process Clause. See Kelson, 767 F.2d at 655. In Leev. City of Los Angdes, 250 F.3d 668 (Sth Cir.
2001), the Circuit found that the plaintiffs stated a claim for deprivation of familid association under both
the First and the Fourteenth Amendments. |d. at 685-86 (citing Board of Dir. v. Rotary Club, 481 U.S.
537, 545 (1987)). To the extent that there is a separate cause of action under the First Amendment for
deprivation of the right to familid association, defendants are dso entitled to ajudgment on the pleadings.
Faintiffs have dleged no actions by the Didrict that interfered with the companionship between Mulligan
and her daughter. Cf. Lee, 250 F.3d at 685-86 (Plaintiffs dleged that police department told mother “they
had no record of, or information concerning, her son, when in fact, they knew or should have known that
they had fdsdy arrested him and caused him to be extradited to New York.”).




